STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

JI M HORNE, )
AS COWM SSI ONER OF EDUCATI ON, Y )
Petitioner, %
VS. ) Case No. 03-1737PL
W LLI AM F. COCK, %
Respondent . ?

RECOMVENDED ORDER

On Septenber 11, 2003, a formal hearing was held in this
case. Authority for conducting the hearing is set forth in
Sections 120.569 and 120.57(1), Florida Statutes. The hearing
| ocati on was the Departnent of Environnental Protection,

Nort heast District, Teleconference Room Second Fl oor, the
Center Building, 7825 Bayneadows Way, Jacksonville, Florida.
The hearing was held before Charles C. Adans, Adm nistrative
Law Judge.

APPEARANCES

For Petitioner: Ron Weaver, Esquire
Post Office Box 279
Austell, Georgia 30168

For Respondent: Thomas A. Smth, Esquire
800 West Platt Street, Suite 3
Tanpa, Florida 33606

STATEMENT OF THE | SSUE




Shoul d di sci pline be inposed on Respondent's Florida
Educator's Certificate No. 611934, based upon the allegations
in the Adm nistrative Conplaint, Case No. 990-1149-R, before
the State of Florida, Education Practices Comm ssion?

PRELI M NARY STATENMENT

On February 22, 2002, Charlie Crist, as Comm ssioner of
Education, State of Florida, brought the Adnministrative
Conpl ai nt agai nst Respondent. It contained the foll ow ng
mat eri al all egati ons:

Prior to Novenber 24, 1999, Respondent made
i nappropriate comments of a sexual nature
to B.B., a fenmal e student. Respondent
indicated to the student he had heard that
she had been '"trippin' and having sex while
she was "trippin." On or about January 18,
2000, Respondent received a letter of
reprimand for his conduct.

During the spring of 2000, Respondent
sexual |l y harassed a femal e col | eague and
made i nappropriate comments to students of
a sexual nature. Respondent did not deny
the charges. On or about My 10, 2000, the
superintendent issued Respondent a notice
of term nation and i medi ate suspensi on.

On or about June 6, 2000, Respondent was
term nated fromhis position

Based upon the material allegations Respondent was accused of
violating Section 231.2615(1)(f) and (i), Florida Statutes,
together with Rule 6B-1.006(3)(a) and (e), and (5)(d), Florida
Adm ni strative Code, |eading to the possible inposition of a
penalty in accordance with Section 231.2615(1), Florida

St at ut es.



Respondent responded to the Adm nistrative Conpl aint by
el ecting a formal hearing option in executing the formrel ated
to his rights. |In addition, Respondent provided a witten
statenment concerning his position related to certain
provi sions within the Adm nistrative Conpl aint.

On April 5, 2003, the case was received by the Division
of Adm nistrative Hearings upon the request by Kathleen M
Ri chards, Executive Director, Education Practices Conm ssion,
for assignment of an Adm nistrative Law Judge to conduct the
hearing. Followi ng a single continuance the hearing took
pl ace on the date described.

At the commencenent of the hearing the parties entered
into a stipulation that paragraphs 1 and 2 to the
Adm ni strative Conplaint are true.

At hearing Petitioner presented the testinmny of Aron
Muse, Morgan Hall, Debra Col eman, Charles Crygier, Law ence
Yudi n, and Susan Tidwell. Respondent testified in his own
behal f and presented David E. McConnell, Beth B. Riggsbee,

Di ane M Cook, Wesley Leake, Deloris Woldridge, Lorri Song,
and Brandie Brinksm as his witnesses. No exhibits were
provi ded by the parties.

On October 6, 2003, the hearing transcript was filed with

the Division of Admi nistrative Hearings. Petitioner and



Respondent filed proposed recomended orders which have been
considered in preparing the recomended order.
All citations are to Florida Statutes (2003), unless

ot herw se i ndi cat ed.

FI NDI NGS OF FACT

STI PULATED FACTS

1. Respondent holds Florida Educator's Certificate
No. 611934, covering the areas of History and Physi cal
Education, which is valid through June 30, 2004.

2. At all tines pertinent hereto, the Respondent was
enpl oyed as a social studies teacher at Sandal wood Hi gh School
(Sandal wood) in the Duval County School District.

ADDI TI ONAL _FACTS

3. Mirgan King was a fenmal e student at Sandal wood at
tinmes relevant to the inquiry. Follow ng her marriage she is
known as Morgan Hall. Although Ms. Hall was not a student in
Respondent's cl asses at Sandal wood, she becane acquainted with
Respondent .

4. Ms. Hall's involvenent with Respondent was
principally during sixth period of the school day. At that
time Ms. Hall would routinely | eave her history class at the
end of the period and go to Respondent's classroom where she

had many friends. Wen Ms. Hall arrived at Respondent's



cl assroom Respondent and the students, to include Ms. Hal
woul d "hangout and talk."

5. Sone of the conversations that Ms. Hall participated
in with Respondent and ot her students in his classroom were of
a sexual nature. These conversations followed an earlier
conversation in a prior year when Respondent told Ms. Hall a
story about a girlfriend that he had when he was a young
teenager. He explained that he and the girlfriend would stay
up all night together. The girlfriend had kids. Respondent
told Ms. Hall about the sexual relations which he had with the
girlfriend while Respondent was a teenager. Beyond that
conversation, while in his classroom at Sandal wood Respondent
foll owed the theme in his discussion with Ms. Hall concerning
sl eeping with numerous wonen, so many wonen that he could not
remenmber how many he had slept with. He went on to comment to
Ms. Hall that when you are married you could not do that, but
it was acceptabl e conduct before marriage. Respondent's
coments to Ms. Hall about having sex with a girlfriend before
marri age and about the nunmber of wonen he had slept with
before marriage were voluntarily remarks nmade to Ms. Hall
She did not begin the discussions.

6. Respondent told Ms. Hall about another female student

that had cone to his classroom after other students had | eft



and flipped up the backside of her skirt revealing the thong
underwear she was weari ng.

7. VWile in this classroomin sixth period, friends of
Ms. Hall would make fun of her by tal king about her
"backsi de," saying that she had a "big butt."” Respondent
woul d participate in the conversation, remarking in what
Ms. Hall considered to be a joking manner, about Ms. Hall's
"butt being big.”" This coment was nade by Respondent a few

tinmes.

8. M. Hall had conversations with Respondent that
i nsi nuat ed di scussi on about his penis. As Ms. Hall perceived
it, part of what he said was something to the effect that
Respondent "could suck his own penis."

9. M. Hall in response to Respondent's remarks of a
sexual nature would tell himthat, "You are a sick old man
That's gross."” She would make these coments in a joking
manner, but at the same tinme recognizing that this was a
serious matter. She did not want to be rude and of fend
Respondent, thus the lighter nature of her remarks.

10. On one occasion while in Respondent's classroom
Ms. Hall was sitting on the floor next to his desk against a
cabinet. M. Hall asked Respondent why it was so cold in the

room He replied, "You know why |I like it to be cold, you



know why | want it to be cold,” while raising his eyebrows.
Ms. Hall described how other girls would sit hangi ng over
Respondent's desk with their "boobs are like right there in
his face. And everybody's nipples are hard.” That was the
circumst ance that caused Respondent to raise his eyebrows.

11. On the subject of femal e students being around
Respondent's desk in his classroom M. Hall perceived that
t hose students felt confortable around Respondent. Respondent
created the inpression that he was like a friend to Ms. Hall
and other female students. He was enjoyabl e conpany,
according to Ms. Hall. She described his conduct as being
di sgusting a little of the time, but not all of the time. In
t hese exchanges Respondent allowed the fenal e students to act
di sgusting in their own right.

12. The discussions of a sexual nature at tinmes were
pronmoted by Respondent, at other tinmes they were pronoted by
t he students.

13. Ms. Hall discussed a conputer website entitled
"Banged Up.conl with Respondent in the classroom That
website contains subject matter with sexual connotations.

14. Debra Col eman was anot her student at Sandal wood
during the relevant time period. She was in Respondent's
tenth grade world history class. She had conversations with

Respondent of a sexual nature. M. Coleman went to Respondent



to talk to himabout her sex life. Other students talked to
Respondent about sex in her presence. Respondent was open to
t hose conversati ons.

15. Respondent made a comment to Ms. Col eman and ot her
femal e students, that if they did not do their work he was
going to spank them and that they would like it.

16. On one occasion Ms. Coleman was allowed to have an
extended |unch period follow ng a discussion in which
Respondent asked her if he could bite her lip. She said,
"No." Respondent then reached up and pinched her bottomli p.

17. On anot her occasion when Ms. Col eman was in
Respondent's cl ass, Brandie Brinksma, a female student was
sitting next to her. Respondent pulled out a noney clip. In
addressing the femal e students he said, "I'lIl give you $500 if
you, Brandie, turn to your right and kiss Carrie on the cheek.
And, Carrie, | want you to then turn around and act |like you
are going to kiss her on the cheek and instead of just kissing
her on the cheek |like, Brandie will turn her head." And
beyond that point the students would "start nmking out."

Ms. Col eman was offended by those remarks from Respondent.
She got mad and wal ked out of class. She had never wal ked out
of class before. What Respondent said to the two students was

stated in front of the entire cl ass.



18. During one instance when Ms. Col enan was at
Respondent's desk in the classroom a Coke can was on the end
of Respondent's desk. Respondent told Ms. Col eman to pick up
t he Coke can. Respondent placed a nmeasuring ruler next to the
Coke can and stated "Inmagine 9 1/2 inches of that, going up
you," while indicating the neasurenent on the ruler.

Ms. Col eman turned red and responded sonething to the effect
"O. K." and went back to her seat. That measurenent was
perceived by Ms. Coleman to refer to Respondent's penis.

19. In classroom in Ms. Coleman's presence, Respondent
made a comrent about his ability to "Suck his own penis" in
the shower, to the effect that "He was able to go down on
himsel f." Sonme of the male students in the class comented
that this physical dexterity was not possible. Respondent
commented that he was able to performthis act on hinself, but
t hat he had not done it in a while.

20. In April 2000, Aron Muse was the affirmative action
supervi sor/ equal enploynment opportunity coordi nator for the
Duval County School Board. He was assigned to investigate
Respondent's conduct on the subject of Respondent's
conversations with the students concerning sexually rel ated
topics. Respondent told M. Mise that he was a friend of the
students and he was trying to assist themin life in

di scussi ng subjects of a sexual nature and that he intended to



direct the students in a proper way. Respondent told M. Mise
that some of his conversations involved sexual jokes. These
di scussions with students pertain to a bond which the students
and Respondent had, according to Respondent. As Respondent
told M. Mise, the discussions about sexual matters were
"not hi ng personal ."

21. Brandie Brinksma was a student of Respondent's at
Sandal wood. She is referred to in the Adm nistrative
Conmpl aint as B.B. One of her friends was worri ed about her
whi |l e she was attending school, concerning Ms. Brinksma's use
of drugs and having sex. It is reported that the friend of
Ms. Brinksma went to Respondent and asked that Respondent say
sonething to Ms. Brinksma to | et Ms. Brinksma know t hat those
were not good choices on her part. Respondent took
Ms. Brinksma aside and asked if he could talk to her.
Respondent remarked that the other student was worried about
Ms. Brinksma's conduct. Respondent advised Ms. Brinksma to
t hi nk about the consequences of her acts. Although this
di scussi on concerning drugs and sex was not at the instigation
of Ms. Brinksma's parents or the school district, Ms. Brinksma
was not offended by the discussion with the Respondent. Mbore
specifically, in the conversati on between Respondent and
Ms. Brinksma, Respondent nmentioned that he had heard t hat

Ms. Brinksma had been "trippin." This is a termattributable
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to the other student who had arranged the conversation between
Respondent and Ms. Brinksma. Ms. Brinksma told Respondent

t hat she had been having sex and that she had tried the drug
Ecstasy once.

22. At tinmes relevant Susan Tidwell, fornerly Susan
Tabor, was a teacher at Sandal wood. She was acquainted with
Respondent. Respondent said "a | ot of sexual things" to
Ms. Tidwell.

23. One of the Respondent's actions would be to show his
bicep by flexing it in Ms. Tidwell's presence. He would say,
“If this is this big, guess what else is." This was perceived
by Ms. Tidwell as an insinuation that was sexual in nature.

24. Respondent said to Ms. Tidwell on nore that one
occasion that he wanted to "See Ms. Tidwell in black
straddling . . . " and then he would pause for the effect,
and add, "a Harley," referring to a motorcycle. Respondent
told Ms. Tidwell that he wanted her to | ose her "good girl
i mge" and that black |eather would be what he wanted to see

her in.

25. Respondent told Ms. Tidwell one tinme that he wanted
her to advertise for his |lawn service business and that al
she had to do was to sit in the back of his pickup truck with

a bikini top and that would drum up business.
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26. Respondent told Ms. Tidwell at school, "Hey Susan,
do you know why God gave wonmen vagi nas." She responded t hat
she did not want to hear his joke. As she left a workroom at
t he school when the bell rung, Respondent continued to insist
that Ms. Tidwell listen to the punch line of the joke. Wile
in the hall he delivered the punch |ine which was "So nen
would talk to them"™ M. Tidwell was not anenable to hearing
the ending to the joke either.

27. Respondent, while Ms. Tidwell and another female
teacher Christie Allen were in a school workroomwith him
told the two fenmal e teachers that he had a fantasy about being
stranded on a desert island with the two of them so that they
could be on an island full of "little cookies."

28. Ms. Tidwell was bothered by Respondent's remarks
t hat have been reported and sonewhat enbarrassed to that point
in tinme.

29. Later in Respondent's classroom Respondent told
Ms. Tidwell that he had talked to the class about her pending
divorce. In this conversation he said, "I guess it has been a
long tine since you had any, so let me know if you need
sonet hing." Another part of the discussion at that tinme
i nvol ved sone reference by David E. McConnell, a former
t eacher at Sandal wood who was visiting the school and was in

Respondent's room M. MConnell brought up Respondent's | awn
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busi ness and comented that Ms. Tidwell needed her |awn done.
In response Respondent said to Ms. Tidwell "You know I have
sonet hi ng you need, you have something |I need.” Then he
grabbed his crotch. M. Tidwell considered the circunstances
t hat took place in Respondent's room on that occasion to be
intolerable. M. Tidwell reported Respondent's conduct to her
school departnent head and to the assistant-principal at the
school, which led to an investigation by the Duval County
School District.

CONCLUSI ONS OF LAW

30. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter in
accordance with Sections 120.569, 120.57(1), and 1012. 796(6).

31. Petitioner bears the burden of proving the
al l egations in the Adm nistrative Conplaint by clear and

convincing evidence. Ferris v. Turlington, 510 So. 2d 292

(Fla. 1987). The definition of clear and convi ncing evidence

is found in the case Slomowitz v. WAl ker, 429 So. 2d 797 (Fl a.

4th DCA 1983).

32. Although the incidents referred to in the
Adm ni strative Conplaint took place when Section
231.28(1)(f)and (i), Florida Statutes (1999), and Secti on
231.2615(1)(f) and (i), Florida Statutes (2000), were in

effect, the substantive provisions in those sections are now
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found at Section 1012.795(1)(c) and (i). Wth this change,
jurisdiction has been retained over the allegations in the

Adm ni strative Conplaint. Solloway v. Departnment of

Prof essi onal Regul ation, 421 So. 2d 573 (Fla. 3rd DCA 1982).

33. The consequence of any violation of counts alleged
in the Adm nistrative Conplaint is described at Section
1012.795(1), where it states:

1012. 795 Education Practices Conm ssion;
authority to discipline.--

(1) The Education Practices Conmm ssion my
suspend the educator certificate of any
person as defined in s. 1012.01(2) or (3)
for a period of time not to exceed 3 years,
t hereby denying that person the right to
teach for that period of time, after which
the holder may return to teaching as
provided in subsection (4); nmay revoke the
educator certificate of any person, thereby
denying that person the right to teach for
a period of tinme not to exceed 10 years,
with reinstatenment subject to the
provi si ons of subsection (4); may revoke
permanently the educator certificate of any
person; . . . oOr nmay inpose any other
penalty provided by law, provided it can be
shown that the person:

34. Count 1 to the Admi nistrative Conplaint charges
Respondent with a violation of Section 231.2615(1)(f), Florida
Statutes, now Section 1012.795(1)(f), in that Respondent
al | egedl y:

Upon investigation has been found guilty of
personal conduct which seriously reduces

that person's effectiveness as an enpl oyee
of the school board.

14



This violation has not been shown. As will be discussed in
relation to subsequent counts in the Adm nistrative Conpl aint,
Respondent is guilty of m sconduct by his remarks to students
of a sexual nature and his sexual harassment of a fenale

col  eague but the proof was not made sufficient to denonstrate
a violation pertaining to Count 1. The actual consequences of
his m sconduct concerning Respondent's ability to continue as
an effective enployee of the school district has not been
established fromthe perspective of teachers, students,

parents, guardians, or the overall community. See Braddock v.

School Board of Nassau County, 455 So. 2d 394 (Fla. 1st DCA

1984); and MacM Illian v. Nassau County School Board, 629 So.

2d 226 (Fla. 1st DCA 1993).

35. Count 2 to the Adm nistrative Conpl aint charges
Respondent with a violation of Section 231.2615(1)(i), Florida
St atutes, now Section 1012.795(1)(i), where it is alleged that
Respondent :

Has violated the Principles of Professional
Conduct for the Education Profession
prescri bed by State Board of Education
Rul es.
For these purposes, the Principles of Professional Conduct for

t he Education Profession are described in the remaining counts to

the Adm nistrative Conplaint. Therefore, a violation of any
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count beyond Count 2 would also constitute a violation of Count
2.

36. Count 3 to the Admi nistrative Conplaint charges
Respondent with a violation of Florida Adm nistrative Code
Rul e 6B-1.006(3)(a) which states his obligation to the student
where it makes it incunmbent upon Respondent to:

Make reasonable effort to protect the

students fromconditions harnful to

| earning and/or to the students' nental

and/ or physical health and/or safety.
The remar ks whi ch Respondent made to students, in particular,
to Ms. Hall and Ms. Coleman, are harnful to learning. As a
consequence, Respondent violated Florida Adm nistrative Code
Rul e 6B-1.006(3)(a).

37. Count 4 to the Adm nistrative Conpl ai nt charges
Respondent with a violation of Florida Adm nistrative Code
Rul e 6B-1.006(3)(e) which states that Respondent:

Shall not intentionally expose a

student to unnecessary enbarrassnment

or di sparagenent.
Respondent in his remarks to Ms. Hall and Ms. Col enan
intentionally exposed those students to unnecessary
enbarrassment and di sparagenent. By this conduct Respondent
has violated Rule 6B-1.06(3)(e), Florida Adm nistrative Code.

38. Count 5 to the Adm nistrative Conpl aint charges

Respondent with a violation of Florida Adm nistrative Code

Rul e 6B-1.06(5)(d) which rem nds Respondent that he:

16



Shall not engage in harassnment or

di scrim natory conduct which unreasonably
interferes with an individual's performance
or professional responsibilities or with
the orderly processes of education or which
creates a hostile, intimdating, abusive,

of fensi ve, or oppressive environnment; and,
further, shall make reasonable effort to
assure that each individual is protected
from harassnment or discrimnation.

39. Respondent's sexual harassnment of Ms. Tidwell, a
fell ow teacher, unreasonably interfered with her performance
of her professional and work responsibility in the orderly
process of education. He created an abusive and of fensive
wor ki ng environnent. Respondent failed to nake reasonabl e
effort to ensure that Ms. Tidwell was protected from sexua
harassnent. For these reasons Respondent viol ated Florida
Adm ni strative Code Rule 6B-1.006(5)(d).

RECOMVENDATI ON

Based upon the Findings of Fact and Concl usi ons of Law
reached, it is

RECOMVENDED

That a final order be entered finding Respondent in
violation of Counts 2 through 5, dism ssing Count 1, and

per manently revoki ng Respondent's educator's certificate.
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DONE AND ENTERED this 7th day of Novenber, 2003, in

Tal | ahassee, Leon County, Florida.

(‘
R —

CHARLES C. ADAMS
Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings

The DeSot o Bui l di ng
1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675

Fax Filing (850) 921-6847
www. doah. state.fl . us

Filed with the Clerk of the

Di vi si on of Adm nistrative Hearings

this 7th day of Novenber, 2003.

ENDNOTE

¥ \When this case began Charlie Crist was Conmi ssi oner
Education. He was elected Attorney General of Florida,
Ji m Horne becane the Comm ssioner of Educati on.

COPI ES FURNI SHED

Ron Weaver, Esquire
Post Office Box 279
Austell, Georgia 30168

Thomas A. Smith, Esquire
800 West Platt Street, Suite 3
Tanpa, Florida 33606

Kat hl een M Richards, Executive Director
Educati on Practices Comm ssion

Depart nent of Education

325 West Gaines Street, Room 224E

Tal | ahassee, Florida 32399-0400
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Mari an Lambet h, Program Speci al i st
Bureau of Educator Standards
Depart nent of Education

325 West Gaines Street, Room 224E
Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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